AMENDED IN ASSEMBLY MARCH 18, 2016

CALIFORNIA LEGISLATURE—2015—16 REGULAR SESSION

ASSEMBLY BILL No. 2103

Introduced by Assembly Member Burke

February 17, 2016

An act to amend Section-827-of-the Weltare-and-Hnastitutions 49077
of the Education Code, relating tofuventtes: pupil records.

LEGISLATIVE COUNSEL’S DIGEST

AB 2103, as amended, Burke. duventes—easefietaspection-Pupil

records: court orders: disclosure exceptions.

(1) Existing law requires information concerning a student to be
furnished in compliance with a court order or a lawfully issued
subpoena. Existing law requires a school district to make a reasonable
effort to notify the parent or legal guardian and the pupil in advance
of compliance with a lawfully issued subpoena and, in the case of
compliance with a court order, if lawfully possible within the
requirements of the order.

This bill would, consistent with federal law, instead require an
educational agency or institution to make that disclosure but would
exempt an educational agency or institution from that requirement if
the disclosure is made in compliance with (A) a subpoena issued by a
grand jury and the court has ordered that the existence or the contents
of the subpoena or the information furnished in response to the subpoena
not be disclosed or (B) any other subpoenaissued for alaw enforcement
purpose and the court or other issuing agency has ordered that the
existence or the contents of the subpoena or the information furnished
in response to the subpoena not be disclosed. To the extent the bill
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would impose additional dutieson county offices of education or charter
schools, the bill would impose a state-mandated program.

(2) The California Constitution requiresthe state to reimburse local
agencies and school districts for certain costs mandated by the state.
Satutory provisions establish procedures for making that
reimbur sement.

Thisbill would provide that no reimbursement is required by this act

. . ’ . . . . . .
Vote: majority. Appropriation: no. Fiscal committee: ne-yes.
State-mandated local program: ne-yes.

The people of the Sate of California do enact as follows:

1 SECTION 1. (@) The Legidlature finds and declares all of the
2 following:

3 (1) Thestate hasacompelling interest in protecting the welfare
4 of itschildren.

5  (2) Under Section 13 of ArticleV of the California Constitution,
6 the Attorney General has the duty and broad authority to ensure
7 that the laws of the state are uniformly and adequately enforced
8 for the protection of public rights and interests.

9 (3) TheAttorney General isthe chief law officer of the state and
10 head of the Department of Justice.

11 (4) The Attorney General possesses parens patriae standing to
12 bringlegal actionsfor violations of any laws that affect the health
13 and welfare of the state’'s citizens.

14  (5) Absent a legidative restriction, the Attorney General may
15 fileany civil action or proceeding directly involving therightsand
16 interests of the state, or which is deemed necessary for the
17 enforcement of the laws of the state, the preservation of order, and
18 the protection of public rights and interests.
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(6) The Bureau of Children’s Justice is a section within the
Department of Justice, created to ensure that state laws and
regulations enacted to protect children are consistently and
effectively enforced.

(7) Themission of the Bureau of Children’s Justiceisto protect
the rights of children and focus the attention and resources of law
enforcement and policymakers on the importance of safeguarding
every child so they can meet their full potential.

(8) The Bureau of Children’s Justice utilizes the Department of
Justice’s criminal and civil law enforcement powers to oversee
and monitor laws that affect children, including education, civil
rights, consumer protection, nonprofit charities, child welfare,
privacy and identity fraud, and fraud.

(9) The Attorney General’s jurisdiction to enforce state laws
relating to children is concurrent to and independent from the
jurisdiction of other state agencies that oversee and monitor laws
that affect the health, education, and welfare of the state' s children.

(10) The Family Educational Rightsand Privacy Act (20 U.SC.
Sec. 1232q) is a federal law that protects the privacy of pupil
educational records.

(11) The United Sates Department of Education has
implemented regulations pursuant to the federal Family
Educational Rights and Privacy Act. Section 99.31(a)(9) of Title
34 of the Code of Federal Regulations sets forth conditions when
disclosure to comply with a judicial order or lawfully issued
subpoena is required but does not require an educational agency
or institution to make a reasonable effort to notify the parent or
eligible pupil of the order or subpoena in advance of compliance
where the disclosure is in compliance with (A) a federal grand
jury subpoena and the court has ordered that the existence or the
contents of the subpoena or the information furnished in response
to the subpoena not be disclosed or (B) any other subpoenaissued
for a law enforcement purpose and the court or other issuing
agency has ordered that the existence or the contents of the
subpoena or theinformation furnished in response to the subpoena
not be disclosed.

(12) Article’5 (commencing with Section 49073) of Chapter 6.5
of Part 27 of Division 4 of Title 2 of the Education Code provides
for the privacy protection of pupil records.

98



AB 2103 —4—

OCO~NOUITPA,WNE

(13) Section 49077 of the Education Code sets forth conditions
for disclosure of pupil information in compliance with a court
order or lawfully issued subpoena and requires a school district
to make a reasonabl e effort to notify the parent or legal guardian
and the pupil in advance of compliance with a lawfully issued
subpoena and, in the case of compliance with a court order, if
lawfully possible within the requirements of the order.

(14) The conditions for disclosure of pupil information in
compliance with a lawfully issued subpoena set forth in the
Education Code are not consistent with the federal Family
Educational Rights and Privacy Act and its implementing
regulations.

(b) Therefore, it is the intent of the Legislature to amend
California state law to be consistent with federal law and
regulations and the above findings and declarations.

SEC. 2. Section 49077 of the Education Code is amended to
read:

49077. (a) Information concerning a-stuelent pupil shall be
furnished in compliance with a court order or a lawfully issued
subpoena. The-sehosl-distriet educational agency or institution
shall make areasonabl e effort to notify the parent or legal guardian
and the pupil in advance of compliance with a lawfully issued
subpoena and, in the case of compliance with a court order, if
lawfully possible within the requirements of the order.

(b) Consistent with Section 99.31(a)(9)(ii) of Title 34 of the
Code of Federal Regulations, the notification required pursuant
to subdivision (a) shall not apply if the disclosureisin compliance
with either of the following:

(1) A subpoena issued by a grand jury and the court has
ordered that the existence or the contents of the subpoena or the
information furnished in response to the subpoena not be disclosed.

(2) Any other subpoena issued for a law enforcement purpose
and the court or other issuing agency has ordered that the existence
or the contents of the subpoena or the information furnished in
response to the subpoena not be disclosed.

SEC. 3. No reimbursement is required by this act pursuant to
Section 6 of Article XIl1 B of the California Constitution because
this act implements a federal law or regulation and results only
in costs mandated by the federal government, within the meaning
of Section 17556 of the Government Code.
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